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ABSTRACT

The article s at discussing the most controversial issue of the nition of the
homosexu in the Indian society. The very idea of same sex interco invites raised
eyebrows judgmental view amongstgthe individuals. This article pro the entire
historical kground of homosexuality fand the landmark verdict of decri
of the Indian Penal Code (IPC), 1860 The concept of LGBTQ ¢
in detail. The acceptance and recognition of these minority

major issue. The provisiqn'i'éf legal rights to this community h
ichisworth celebrating. Hence, the articleaims at discussing t
with relevant case laws and landmark judgments.

INTRODUCTION

LGBTQ isafamous acr for lesbian, gay, bisexual, transg d queer or questioning.
These terms are used to descr erson’s sexual orientati gender identity. Lesbianisa
woman whose enduring physical, ro attraction isto other women. Some
leshians may prefer to identify as gay or as gay women.? The term gay is often used to describe
individuals whose lasting physical, romantic and emotional attractions are towards people of
the same sex. Bisexual is the term generally used to describe the person who has the capacity
to form lasting physical, romantic, and emotional attractions towards individuals of the same
gender or two of another gender. Individuals may experience this attraction in differentiated
ways over their entire lifetime. These individuals do not need to have specific sexua
intercourse experiences to be bisexua and they need not have necessarily had any sexual
experience at al in order to be identified as bisexual. Transgender is the term usually used for

I https://gaycenter.org/about/Igbta/
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those individuals whose gender identity and gender expression are differentiated from what is
linked with the sex they were assigned right at birth. These individuas may describe
themselves using one or more of a wide variety of terms including transgender. In order to
bring the bodies of transgender in consistence with their gender identity, they are usualy
prescribing certain hormones by the doctors and some of them undergo surgery as well. The
term queer isusually used by some individuals, specifically the younger people, whose sexudl
orientation is not heterosexual. However, for those individuals who identify themselves as

een.to be very limiting. Some individual’s cam

expression. The queer has Qgpl e to describe themselves;
however, it is not a uAN I GBT community.®

punished Wiith imprisonment for life, or with impris- onment of either descri
which may#extend to ten years, and shall @so be liable to fine and it has been
s sufficient to constitute the carnal intercourse necessary to the off

4 However, there has been 'é'long history of homosexuality sinc

MOreover, in the Vamiki Ramayana, Lord Rama's devo
to have seen Rakshasa W
Ramayana, the story tells the tale
leaving an heir.5 The story
and told them that if they made each other, th ave achild. The queensdid as
ordain by Lord Shiva and one of them'g . 'They gave birth to a child, who went on
to become famous king Bhagirathi, best known for "having brought River Ganga from heaven
to the earth”.® In Mahabharata as well, an interesting story about Shikhandini, the feminine or
transgender warrior of the time and responsible for the defeating and killing of Bhishma, is
been clearly depicted. Shikhandini was a daughter of King Drupada, who actually raised her as
aprincein order to take revenge from the Kaurav, who were the rulers of Hastinapur. Drupada
even got Shikhandini married to awoman. When her wife discovered the redlity, she revolted.

3 https://everydayfeminism.com/2016/03/difference-between-gay-queer/
4The Indian Penal Code, 1860

5 https://www.indiatoday.in/india/story/10-instances-of-homosexuality-among-lgbts-in-ancient-india-
1281446-2018-07-10
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A particular day was reserved by divine interference bestowing Shikhandini with manhood
during night. Thereafter, Shikhandini lived as a hermaphrodite. Another scripture namely
Narada Purana has alusions to what may be classified as "unnatural offences® which is
described in Section 377. Moreover, it has been mentioned that the Narada Purana states that
anyone who discharges semen in non-vaginas, in those who are destitute of vulva, and uteruses
of animals is a great sinner and will ultimately fall in hell. The Purana does not approve of
"unnatural offences" but the references prove that they were very much in practice. Hence, the

j extent of blackmail, extostion and brutal violence that gay
the hands of the police offici aﬁé The report called for the revocatic
ated against members of a particular. community. Nonetheless, this report
at the Press Club of India, jOLkpalistswere reportedly that uncomfofi@bl e that they
even a single question at tha"i' point of time. In 1994, a major con

encourage
inthe Delhi

dismissed by the court in 2004, upholc fe'Was no cause of action and the issues
which are completely scholarly cannot be examined in the court. The review petition was also
dismissed. In 2006, the Naz Foundation filed a Special Leave Petition in the Supreme Court.
In July 2009, in the leading case of Naz Foundation v. NCT of Delhi,® Delhi High Court bench
consisting of Chief Justice Ajit Prakash Shah and Justice S. Muralidhar decided to strike down
Section 377 providing that it violated Fundamental Rights of equality, freedom, lifeand liberty.
In 2013, in the leading case of Suresh Kumar Koushal v. Naz Foundation,® the LGBTQ

7 An organization which was fighting against those who were affected by HIV or AIDS
8 https://qz.com/india/1379620/section-377-a-timeline-of-indias-battle-for-gay-rights/
%160 Delhi Law Times 277, p. 2 (Delhi High Court 2009)

10 Ciyil Appeal No. 10972 OF 2013
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community underwent a notable blow when the Supreme Court overturned the Delhi high
court’s judgment, saying section 377 “does not suffer from the vice of unconstitutionality and
the declaration made by the division bench of the high court is legally unsustainable”. In 2016,
Navteg Singh Johar filed awrit petition in the Supreme Court challenging the validity of section
377 of the IPC. In July 2018, a five-judge bench of the Supreme Court heard the petition and
decided to reserve the verdict. Finally, in September 2018, the Supreme Court decided to scrap
the Section 377, which Chief Justigce & describes as” irrational, indefensible and
manifestly arbitrary,” providifi@*a victorious end to one of the lengthiest struggles for justice.
It has been the most cruglél 1ssue for numerous years. It took approximately ten years to reach

pronounced |

Section 377 ¢

to be the

between t

chooseto

consentingi@dults performing sexual act Therefore, the pragmatic approach is

to the beliélof consensual sex whether it isbetween homosexuals or between the

This shou dividua has

complete Sowve my to another

individual becomes a private matter and a matter of choice.!? This #ilfiplies that an
2 full right to choose his/her intercourse partner and the mati@f should not be

1 https://www.livelaw.in/breaking-sc-strikes-down-157-year-old-law-criminalizing-consensual-homo-sexual-
acts-between-adults-holds-section-377-ipc-unconstitutional/

2 bid.

JIsrjournal.in



VOLUME 1ISSUE 1 2019 | SSN:2582-306X

CONCLUSION

Theissue of such sort are hard to concludeinjust afew lines asthere are alot of milesto cover
before it reaches socia sanction. The social awareness and discussion is required to be
continued. It is crucialy important to understand the thin line difference between the terms
used to define homosexual. Moreover, the acceptance is still the most prevalent issue in our
society. The recognition and the acceptance of the LGBTQ community is still required to be
done by the people of our society. A new term bigender has emerged which provides anutshell
meaning for all of these communities. New law pertaining to marriage and adoption are
required to be formulated. Such issues are sensitive in nature and requires a positive approach
to deal with the same.
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