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INTRODUCTION

111 of the Indian Trusts ‘ct, 1882, is headed Extinctio Trust and deals

St is extinguished, when it €an be revoked, and a provides tat the revocation
|
author under a power todo so in till'it is revoked the instriliinent of trust will
e Trustee has done under the trust till it is revoked.

they are sui juris, has to be read along with the provisions of Section 56 of the Indian Trusts
Act, 1882, under which beneficiaries who are sui juris can demand and obtain possession of
the trust property. This right of the beneficiaries, if exercised, amounts in effect to a revocation

of the trust.?

! Akanksh Deekonda, 2" year, NLIU Bhopal.
2 Section 56, Indian Trust Act,1882.
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A partial extinction of a trust can take place in England when the trustee at the request
of a beneficiary who is sui juris apportions to him the portion of the trust property in which he

has an interest, the trust pertaining to that portion then comes to an end.

One of the consequences of the extinction of trusts may be the creation of a Resulting
Trust. The question has been briefly discussed in statutory provisions on the subject have been
noted in Chapter 3.8 above, and is fully discussed in this Chapter. Resulting Trusts also arise
in situations wholly unconnected with tnists, as when a contract is for an illegal purpose and a
bequest is for an unlawful purpose. Resulting Trusts of the latter category are considered in
Chapter 14 along with other obligations in the nature of trusts.

PROVISIONS-INDI S ACT, 1882

contains only three Sections.

SECTION 77

des that a trust is extinguié?ed when

e is completely fquiIIed;: d‘r

A trust created by Will can be revoked at the pleasure of the testator and A trust

otherwise can only be revoked:
by the consent of the beneficiaries provided that they are competent to contract;

a trust created by a non-testamentary instrument or word of mouth if a power of

revocation has been expressly reserved to the author of the trust;

3 Section 4, Indian Trust Act,1882.
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A trust created for the payment of debts of the author of the trust at the pleasure of the

author provided that the trust has not been communicated to the creditors

SECTION 79

Section 79 makes it clear that no trust can be revoked by the author of the trust so as to

defeat or prejudice what the trustee may have duly done in the execution of the trust.

stee holds the trust
y in trust-for the author of theitrust or his legal

the section are instructive.

ILLUSTRATIONS

ILLUSTRATION (A)

‘upon trust to be thercafter'declared’,"and no trust is declared;

upon trusts that are too vague to be executed;

upon trusts that become incapable of taking effect; or

in trust for C who renounces the trust

In each of these cases, B holds the land for the benefit of A

4 Canbank Finance Services Limited v. Custodian, (2004) 8 SCC 355

5 Ameeroonissa khanum v. Ashraffunnisa, 14 Moo IA 433 (1871).
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LLUSTRATION (B)

If a sum is transferred with a direction to pay interest on the sum C for life, and both

the settlor and C dle, the surplus held on trust for the legal representatives of the settlor

ILLUSTRATION (C)

Property is transferred on a trust for sale, and one moiety of the proceeds is to be held
for a specified charity, and the other for the maintenance of the worship of an idol. The
charitable purpose wholly fails, and the maintenance of the worship does not exhaust the other
moiety The trustee holds the first molety and the part of the other moiety not applied, in trust

for the author of the trust or his legal re

ILLUSTRATION (D)

Money is begiifathed to the trustee to enable him t0"Buy land and to use the land for

certain purposes. Jifie purposes wholly or partially fail The undispesed part of the money or

land is held in tgliSt for the legal representatives of the Testator.

Sectiom®84 provides that if propertyi\is transferred for an illegal pufpese, and either the
purpose is nof¥€arried out or the transferor is not as guilty as the transfer@@ or allowing the
|

transferee to rétain the property might defeat the provisions of any law, the ti@hsferee holds the

property for theéMenefit of the transferor. This pravision is not limited to tri8ts, and applies to

The second paragraph of sectio , at if a will contains a bequest and the
revocation of the bequest is prevented by coercion, the legatee must hold the property for the
benefit of the testator's legal representatives Section 88 is also relevant as is noted below The
provisions of sections 84, 85 and the other provisions are not strictly related to trusts but
obligations in the nature of trusts and are considered in Chapter 13.

DECISIONS : EXTINCTION OF TRUSTS

There are few decisions on these provisions
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If all the beneficiaries die, the trust necessarily comes to an end.®

If moneys have been deposited with a bank as a security deposit and the Bank goes into
liquidation, questions have arisen as to whether the trust could be said to be extinguished. It

has been held that a trust is only extinguished when the deposit money is returned which is

when the trust is performed.” When moneys were deposited with a Bank as security deposit for

a tender by A for the credit of B, and B requested the Bank to return the money to A which had
in the meanwhile gone into liquidation, it was held that the trust was extinguished when B
requested the bank to return the money, and A was not entitled to preferential payments the
Court does not appear to have considered_the aspect that in such a case there would be a
resulting trust in favour of A ug ection 83 of the Indian Trusts Act, 1882.8

Similarly, wh
public garden
fulfilled as it

ally discharged:;

s liable to render

unit-holders may bring a scheme to an end.** As unit trusts and mutual funds in India have also

adopted the structure of creating a trust, the same rule should apply in India.

6 Ranjit Kumar Bose v. Shirish Chandra Bose, (1994) AIR 1 SC 1254,
7 Dineshaw & Co (Bankers) Ltd. V. Mst. Krishna Piary (1941) AIR Oudh 126.
8 Jugal Kishore Rup Chand v. Ambala Commercial Bank Ltd., AIR 1953 Punj 98

9 Nihal Chand v. Azmat Ali Khan, (1885) ILR 7 AU 362

10 | akshmanan Chettiar ,N. N. R. M. v. N. N. L. Ramaswany chettiar, AIR Mad 641 (1938)

11 Gela Ram v. District Board, Muzaffargarh, AIR 1923 Lah 93

12 Darshan Lal, S. v. Dalliwall, AIR 1952 All 825

13 Isaac Nissim Silas v. Official Trustee of Bengal, AIR 1957 Cal 118; Muzzakham Tha v. Mir Barkat
Ali Khan, AIR 1989 AP 68.

¥ n re A.E.G. Unit Trust (Managers) Ltd.'s Deed, [1957] Ch 415: [1957] 1 All ER 506
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In India, a trust cannot be revoked or varied unless all the beneficiaries consent and
they are all sui juris. In England, the (English) Variation of Trusts Act, 1958, a Court can even
sanction a variation or termination of a trust even if some of the beneficiaries are minors or
unborn persons provided that the Court regards the variation or revocation to be for their

benefit.®

A settlor can revoke a trust if a power to do so has been expressly reserved in the trust
deed. Where the trust deed did reserve the power, and in exercise of that power the original
trust was revoked and fresh trusts created, the fresh trust could not be revoked as the power of

revocation had not been reserved in the deed of revocation.*¢ In the absence of an express power

settlor to revoke

ould not confer

LIGIOUS TRUST

The dedication of property to a charitable or religious trust is permanent. Where the

dedication of property is to the service and worship of a family idol or a particular deity or to

a public temple the dedication cannot be revoked+. Thus once a religious trust is Creation and

Extinction of Trusts created, it is irreversible, irrevocable and it cannot be terminated. Where

15 See In re Van Grusen's Will Trusts, [1964] 1 WLR 449

16 Central Bank Executor and Trustee Co. Ltd. v. Hormusji Nusserwanji Madraswalla, AIR 1969 Bom 101: 70
Bom LR 568.

17 paul v. Paul, (1882) 20 Ch D 742 CA; In re Bowden, [1936] Ch 71

18 Standing v. Bowring, (1885) 31 Ch D 282 CA

19 Krishnasamy Pillai v. Kothandaram Nacken, (1914) 27 Mad LJ 582

20 |n re Hooker's Settlement, [1955] Ch 55: [1966] 3 All ER 321
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the trust has been effectually created even the fact that the trustees have failed to carry out the
objects of the trust will not invalidate it. Thus it is clear that the provisions of Section 77 of the

Indian Trust Act, 1882 do not apply to religious or charitable trusts.

ACCELERATION

Section 9 of the Indian Trusts Act, 1882, enables a beneficiary lo renounce his interest
under a trust; the Act, however, contains no provision providing for the acceleration ol
subsequent interests if the beneficiary who renounces his interest held an intermediate

interest.

oped in English

h is inconsistent

of an intermediate interest and there was nothing in the deedg@#trust to prevent acceleration®

if on its true construction, the instr ' 3cltdes acceleration, there is a resulting

trust in favour of the settlor or his heirs.?> If the deed of renunciation so specifies, the interest

released must be held on a resulting trust and be added to residue of the estate of the testator?

21 lllustration (a) to section 83 of the Indian Trusts Act, 1882, does provide for a resulting trust
22 Commissioner of Income-tax, Bombay v. Kasturbai Walchand Trust, AIR 1967 SC 844: (1967) 2 SCR

23 Devalakshmi Harisukh Vahalia v. Vishvantha P. Bhatt, AIR 1972 Bom 103: 73 Bom LR 594
Commissioner of Income-tax/Wealth-Tax v. Indumathi Kirloskar, 1988176 ITR 422

24 In re Hodge. [1943] Ch 300: [1943] 2 All ER 304; In re Davies, [1957] 1 WLR 922 [1957] 3 All ER
52

% |n re Flower's Settlement Trusts, [1957] 1 WLR 401: [1957] 1 All ER 462 CA; In re Hatfield's Will
Trusts, [1958] Ch 469.

%6 |n re Guinness's Settlement, [1966] 1 WLR 1355: [1966] 2 All ER 497
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If a father obtains a policy under the Married Women's Property Act, 1874 for his
daughter, there is a trust in favour of the daughter if she releases her interest under the policy,

the father, the settlor, is entitled to the policy.”

DECISIONS: RESULTING TRUSTS

Section 83 will have no application if the instrument of trust indtales contrary

intention?

It has been held, relying on the Sir Currimbhoy Ebrahim Baronetcy Act 1913, and the

Will of the first Baronet that thefé™Wwas no resulting trustin the case of the Baronetcy estate.?

to be paid when

the employee pyee died before

reaching that @ge as the annuity was condi{ﬁional on the employee reaching#hat age, and if he

bject of the trust failed.

2Enayatullah Saheb, S.M. v. S.A.K. Jeelani Saheb, AIR 1942 Mad 136

28 See Chapter 12.2 above where the provision is set out

2% Fazalbhoy Currimbhoy v. Official Trustee of Maharashtra, AIR 1979 SC 687: (1979) 3 SCC 1891979
(2) SCR 699.

30 Smith v. Cooke, [1891] AC 297

31 Indian Molasses Co. (Private) Ltd. v. Commissioner of Income-tax, West Bengal, AIR 1959 SC 1049:
(1959) Supp (2) SCR 964: 1959 (37) ITR 66 (the actual question before the Court was whether

the amounts expended by the company for the purchase of the annuity was a deductible
penditure in computing income tax).

32 Ranijit Kumar Ghosh v. Sirish Chandra Bose, AIR 1994 SC 1254.

33 pwarkadas Damodar v. Dwarkadas Shamji, (1915) 17 Bom LR 938: ILR 40 Bom 341
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applied in areas where the Act was then not in force.>* An endowment is invalid in law, the

endowed properties revert to the settlor.?

When a marriage settlement is made in contemplation of marriage but no marriage takes
place (though the parties to the proposed marriage cohabit and there are children born of the
cohabitation), the trust fails and there is a resulting trust in favour of the settlor.3® Where
property is bought in contemplation of marriage by a man in his own name but he had never
mentioned the proposed marriage to the woman, there was neither a joint tenancy in the

property nor a resulting trust, as there was no common purpose that had failed.*”

If a trust is made by a settlg gprospective wives of his minor sons, and the sons

perpetuities, the amount cdntributed by the company must

amounts contributed by the employee members to them

conveyed the instructions during his life-time, there was ng d trust, and the solicitor held

the property in a trust for the next of' ator.* If ,in a similar situation, when the

34 Gobind Singh v. Gopal Saran Singh, AIR 1924 Pat 343

35 Nagu Reddiar v. Banu Reddiar, AIR 1978 SC 1174: (1978) 2 SCC 591:

The endowment failed as a trust for saying prayers at a samadhi of a private individual was not a valid
charitable trust for religious purposes under Hindu Law.

36 Essery v. Cowland, (1884) 26 Ch D 191.

37 Burgess v. Rawnsley, [1975] Ch 429: [1975] 3 All ER 142 CA, Lord Denning, MR, dissenting.

38 Gouthamchand L. v. Commissioner of Income-tax, 1989176 ITR 442

39 in re West, [1900] 1 Ch 84; In re Connell's Settlement, [1915] 1 Ch 867.

40 Asr Jamaica Ltd. v. Joy Charlton, [1999] 1 WLR 1399 PC

“1|n re Boyes, (1884) 26 Ch D 531
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instructions of the testatrix could not be ascertained, the residuary legatee held the estate in

trust for the next-of-kin of the testatrix.*?

When a number of persons contribute to a common object which is not a charitable
object in law, and which fails, or if there is a surplus, there is a resulting trust in favour of the

persons who contributed.

Where, however, the persons who contributed intended to part with their entire interest
when they contributed, there is no resulting trust in their favour in respect of the unexpended

amount which vested in the Crown as bonavacantia.

ult in a resulting

ill apply the trust property cy pres to an object or purp@Se similar to that

specified by the settlor. The same result will follow in the case of surplus f@inds. If, however,
itis clear fro onstruction of the deed ‘o‘ftrust that the donor had made al@haritable gift to a
specific purpo d that fails, it was a conditional gift, and the condition A@t being capable of
being fulfilled, was a resulting trust in favour of the settlor. Thal is also the law in

England.

The question has to be determi i e instrument of trust, and
all the circumstances of the case. i | circumstances show a general
charitable intent, the Court will apply the Cy pres doctrine, so that if the specified purpose
cannot be carried out, or if the trust is invalid or if there is a surplus, the trust funds will be
applied for a purpose as close as may be to the original purpose, and there will be no resulting
trust. If, on the other hand, there is no such general charitable intent, it is a case of a conditional
gift, and if the gift fails, there is a resulting trust in favour of the settlor or his heirs. There may
be cases where it is not practicable to return the gifts to the various individual donors, this

situation is resolved in the United Kingdom by statutory provisions.*?

42 |In Te Hawley's Settlement, [1934] Ch 384
43 See Chapter 19.6 below, where the statutory provisions are briefly noted; they provide that in
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It had been observed in some decisions that the cy pres doctrine only applies to Wills

this, it is submitted, is not good law**

Where a wagf-nama showed that the predominant part of the donation was for the
descendants of the author, the amount not dedicated for a charitable purpose was not a valid

wakf, and must be held on a resulting trust for the heirs of the author.*

REVOCATION OF BEQUEST PREVENTED BY COERCION

We have come across no decision on this part of section 85 of the Indian Trusts Act,

by force and t
Will received
declaration th@k the plaintiff held the proq!erty in trust for the other bene

proposed Willho decision was, however, diven as the matter was compro

such situations a general charitable intent is to be presumed, so that the amounts can be
applied cy pres

44 Sam Ray Sreemuthy v. Advocate-General of Bengal, AIR 1921 Cal 389: ILR 48 Cal 124; Audesh
Sungh v. Commissioner, Lucknow Division, AIR 1934 Oudh 329; Potti Sram v. Re Sa D.

Go AIR 1960 AP 605

45 State of UP v. Bansi Dhar, AIR 1974 SC 108419741 SCC 446: (1974) 2 SCR 679; State

of Uttar Pradesh v. Shyam Sundar Ram Charan, AIR 1961 All 418

46 Abdul Rajak v. Bai mumbai, (1911) 14 Bom LR 295.

47 See Theobald on Wills, 16th Edn, page 41

48 Bosv. Dog (1879) 5 PD 25.

49 Se section 30, Indian Succession Act, 1925
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CONCLUSION

Creation and Extinction of Trusts is an absolutely essential imperative part of the law
of trusts and has extreme importance and relevance. The various legal issues involved in the
creation of extinction of trusts form the basics which provide the foundations of the law of
trusts. This project has explored these issues in detail and has also performed a comprehensive
study and analysis of the relevant case law and statutory provisions. The provisions relating to
Creation and Extinction of Trusts in India are well developed and clear. There is not much
ambiguity and the law also does not prescribe too many formalities. Thus the law with respect
to creation and extinction of trusts is reflective of the legislative intent of keeping the law
simple and clear so as to be easily*tinderstood and followed by the common man. Trusts are a

very important part of Jif€"today and the Indian 1882 does not make a person

In the Whited States the ever-growing importance of the Law of TruSiShas been realised

and the National Conference of Commissioners on Uniform State Laws has@rafted a Uniform

il Procedure, 1908
Act, 1963 prescribes

Some of the common benefits that trust arrangements offer include.

Providing personal and financial safeguards for family and other beneficiaries;
Postponing or avoiding unnecessary taxes .
Establishing a means of controlling or administering property; and

Meeting other social or commercial goals.

Apart from providing these benefits trusts have weaved their way into new territory and are

being applied in various new fields. Trusts are extremely versatile and adaptable.

JIsrjournal.in



VOLUME 1 ISSUE 1 2019 ISSN:2582-306X

Innovation with respect to trusts has come in two ways. First, the growth of trusts in
international financial centres is now developing into a branch of trust law and practice of its
own. The second source is the growth of the use of trusts for other commercial operations. Of
these, securitisation is becoming a major example. Securitisation by the use of trusts is being

taken up by several countries.
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