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ABSTRACT

Intellectual Property Right is a legal concept whis
creations of human intellect under intellect
property law; owners are granted certain exclu
rights to a variety of intangible assetsuch as
musical, literary and artistic works; discoveriasd
inventions of words, phrases, symbols, designs
Common types of intellectual property rights
copyright, trademarks, patents, industrial, tradess
and some jurisdictions secrets. St is a most
controversial term referring to a number of disti
types of expression. IPR now becomes r
contentious issues in this global world. The m
issues relating IPR not only dominate trade amr
nation in agricultural, pharmaceutical, geogical
induction, sustainable development of patent ri
copy right, trademark, performing Art but it a
challenges various issues for reliance of thell
right and obligation of the indigenous inventi
industrial product, agricultural product,ographical
induction. There are so many organization for
protection of the intellectual property rights sua$
TRIPS agreement, WTO, GATT, WIPO, spel
jurisdiction etc are working under the national .
international jurisdiction for protectionnd solving
issues of intellectual property rights. Now
intellectual property right in India becom
challengeable for protection of new invention aod
the making of India into a new trend. Intellect
property Right plays an important role in Ir by
increasing broad range of areas, ranging from
Internet to health care to nearly all aspects wnae
and technology, literature and the arts. The rdl
intellectual property in these areasmany of then
still emerging - often requires signifant new
research and study.The emergence of ne

technologies, in particular, rapid breakthroughs
biotechnology, the adoption of new busin
processes and methods, the spread of new sof
threaten entire industries. These new technolo
some & which are controversial, have either mi
IPR more vulnerable or rendered the existing

regime obsolete. This paper emphasizes the

obligation for protection of IPR to make the Indito
a protective measure and current emerging tren
intellectual property regimes in the field of agricué
and pharmaceuticals, geographical induction

protection of traditional knowledge for making
India.

Keywords- Pharmaceutical, Geographical Induction,
Patent, Trademark, Copyright

INTRODUCTION

Intellectual Property Righs ¢ legal concept which is
creations of human intellect under intellect
property law; owners are granted certain exclu
rights to a variety ointangible asse, such as
musical, literary and artistic works; discoveriasd
inventions of words, phrases, symbols, designs
Common types of intellectual property rigl
are copyright, trademarkgatents, industri, trade
dress and some jurisdictiosecrets. So it is a most
controversial term referring to a number of didti
types of expression. IPR now becomes r
contentious issues in this global world. The m
issues relating IPR not only dominate trade arr
nation in agricuural, pharmaceutical, geographi
induction, sustainable development of patent ri
copy right, trademark, performing Art but it al
challenges various issues for reliance of thell
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right and obligation of the indigenous inventionin foreign direct investment and improvement in
industrial product, agricultural product, geogrigph technology flows a critical technologies and skills
induction. For this reason new technology accelerate the
economics in developing country. The movement of
The emergence of new technologies, in particularapital and technology has ironically made IPR more
rapid breakthroughs in biotechnology, the adoptibn valuable and vulnerabfe.
new business processes and methods, the spread of
new software, such as Napster’s file-sharing pnogralhe emergence of new technologies such as rapid
threaten entire industries. These new technologiéseakthroughs in biotechnology, agricultural prdagduc
some of which are controversial, have either ma@dad geographical induction adopted a new business
IPR more vulnerable or rendered the existing IPRocesses and methods, and the spread of new
regime obsolete. The globalization of technologg a software, which becomes controversial such as the
human resources with the rapid increases in foreigatenting of genetic materials, have either made IP
direct investment and improvement in technologg, thmore vulnerable or rendered the existing IPR regime
flow of critical technologies and skills has expadd obsolete. The growing role of emerging markets in
and accelerated, both within the developed worldl athe global economy coincides with these countries’
between the developed and developing econdmieseak ability to protect IPR. At a fundamental level
The movement of capital and technology hathe incentives of developing countries conflict hwit
ironically, made IPR both more valuable anthose of developed -countries. IPR has gained
vulnerable at the same tirfe. commercial and political salience in recent years
because the stakes involved are huge and growing.
World Health Organization (WHQ) estimatation odPR violations cause job and revenue losses in rich
all pharmaceuticals sold worldwide becomesountries.
counterfeit. In some developing - countries, fake
medicine, sales of counterfeit vehicle parts, ngisi More important issues are counterfeiting increases
serious safety and liability issues for legitimatpublic safety and health risks. The World Health
automobile and auto parts manufacturers, in additi©rganization (WHO) estimates that 10 percent of all
to damaging their brands. Besides counterfeitingharmaceuticals sold worldwide are counterfeit. In
copyrights infringement and the use of piratedsome developing countries, fake medicine accounts
materials pose another challenge in the proteationfor as high as 60 percent of the drugs sold.
IPR. According to the Office of the United State®Vorldwide, sales of counterfeit vehicle parts antoun
Trade Representative (OUSTR), the loss of revente $12 billion each year, raising serious safetg an
from the use of pirated copyright materials, sush #ability issues for legitimate automobile and auto
motion pictures, records and music, businegmrts manufacturers, in addition to damaging their
software, entertainment software, and books , & tbrands®
Special 301 list published by the OUSTR in 205
rampant use of pirated copyright materials. NoBesides these, copyrights infringement and theofise
becomes major issues and challenges to the India g@irated materials pose another challenge in the

other developing and developed countfies. protection of IPR. According to the Office of the
United States Trade Representati(®USTR), the
LEGAL OBLIGATION:- loss of revenue from the use of pirated copyright

The current emerging trends in intellectual propertnaterials, such as motion pictures, records andanus
basically depends on the globalization of newusiness software, entertainment software, and 900k
technology and human resources, the rapid increasesounts to $12 billion a year for American firfnn
terms of copyright materials being pirated, thegdst

! Intellectual Property Rights:A Survey of the Majssues A
Report for the Asia Business Council By Minxin Réarnegie ® Available

Endowment for International Peace September 2005 athttp://www.asiabusinesscouncil.org/doc/intellatpuopertyrig
2 Availableat-http://www.asiabusinesscouncil.org/slo hts.pdf

% Myron Brilliant, Vice President, East Asia, U.Shanber of ® Available at-

Commerce, “Testimony before the House http://www.worldcourier.com/ensights.events.evantaket.ingi
Judicial Subcommittee on the Courts, the Interndt a hts/detail/searchingglobal-pharmaceatical-supphith
Intellectual Property,” May 17, 2005; " ibid

* ibid 8 Available at-http://demony.com/1790879.html
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category was business software ($5.69 billion, #@ROTECTION OF TRADITIONAL
almost half of the lost revenue); it was followed bKNOWLEDGE:-
records and music ($2.44 billion). Losses fromteda Patents provide inventors of new products and
entertainment software ($1.74 billion) and motiotechnologies the legal right to exclude rivals from
pictures ($1.64 billion) were about the sdm&he making, selling, and distributing those inventions.
rapid spread of counterfeiting and pirated copyrigirademarks provide their owners the right to préven
materials is caused by several factors, among tflem.rivals from using identical or confusingly similar
identifying marks and trade names on their gd8ds.
Available low-cost technology enables counterfsiteirticle- 6 of TRIPS states that:“For the purposes of
to produce high-quality goods for the gray marRétsdispute settlement under this Agreement, subject to
For example, a “rapid prototype” machine can takethe provisions of Articles 3 and 4, nothing in this
three-dimensional digital scan of a plastic or werod Agreement shall be used to address the issue of the
toy and reproduce a prototype within hotfiSeven- exhaustion of intellectual property rightS.”
disk DVD burning machines costing only $650 each,
compared with DVD pressing equipment that costs $Fhis Article implies that, no violation or limitatin of
million each, allow smaller pirating operations,igfh a TRIPS obligation beyond national treatment
are more difficult to root out. Consumers attatthel (Article-3) and most favored nation (Article-4) may
moral stigma to purchasing counterfeits or piratdee invoked to challenge the treatment of parallel
copyright materials. According to a survey of 50@mports!® Overall, it seems that Article-6 preserves
Japanese school teachers, 20 percent of them hthee territorial prerogative to regulate parallehde.
bought counterfeits? This flexibility was important in gaining the
acceptance of TRIPS by many developing countfies.
The issue regarding any direct relationship betweémdoubtedly many negotiators from developing
the creation and exploitation of intellectual prape countries considered Pl to be an effective antidote
and trade as depicted under TRIPS was debated egencerns about the potential price impacts of
at the time of negotiations for the GATT. Even aftepharmaceutical patents required by the agreeflent.
over 15 years of signing the GATT in 1994 and thehus, original manufacturers retain complete
establishment of WTO in January 1995, the issueasthority to distribute goods and services theneselv
still being discussed. There are those who stllelse  or through dealers, including the right to excluRie
that there is not even any empirical evidence théirough border controls. In contrast, countries
matters related to IPR protection indeed influeacé permitting Pl are not territorially segmented aram d
increase global trade. Some even opine that the IRB recognize any right to exclude imports of gowds
protection system in fact stifles free trade inwief circulation abroad?
the monopolistic character of the system, however
limited it is with respect to time frame. While #@ifle Two major issues are, opponents of Pl often claim
member countries of WTO have enacted nationtdat permitting them would support consumer
legislations to implement a TRIPS compliant patenieception and trade in counterfeit goods and mrate
system, there are some real or perceived distartiagpods. Consumer deception would occur if lower-
and deficiencies in the patent systems practiced @yality parallel imports were marketed as legitienat
some of the member countriés versions of higher-quality products. Counterfeiting
and piracy are trade in unauthorized versions of

® Intellectual Property Rights: A Survey of the Majssues ,A 1> Available at-http://www.researchgate.net/publimat
Report for the Asia Business Council By Minxin Réarnegie 16 Available at-

Endowment for International Peace September 2005 http://.wipo.int/export/site/www/about_ip/en/stusiipdf/sa_mar
PAvailable at- http://www.camcode.com/asset-tag$taas ks_pi.pdf.

1 Available at- http://www.asiabusinesscouncil.orms/ 7 ibid

12 Available at-http//responsibility-rri.eu/wp- 18 ibid
content/uploads/2004/RESPONSIBILITY-024-theoritical 19 Available at- http://www.researchgate.net/publiimat
landscape_final-EC-public-pdf. 2 ibid

3ibid 21 Keith E. Maskus Professor of Economics University

“M D Nairt, TRIPS, WTO and IPR: Prevailing Issues a Colorado at Boulder UCB 256, Boulder CO 80309-0PSA
Emerging Trends ,A-11, Sagarica, 15, 3rd SeawaatRo Maskus@colorado.edu

Valmiki Nagar, Thiruvanmiyur, Chennai 600 042 April 2010  #ibid
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products, which is a different concept than pakallbecause their patent laws provide a strict right of
imports. In either case, customs authorities ammportation to authorized licensees; these laws are
empowered to act against such trade withoabmmon in countries with British or French colonial

restricting genuine PIl. Nonetheless, as a practidafjacies. Moreover, several developing nations have
matter there could be some difficulties with deaapt laws permitting only one national distributor for

and product quality, raising the costs of effectivproducts imported under trademark, -effectively
monitoring at the bordéetf banning parallel import¥:

Second, a ban on Rper se does not extend to In agriculture, Plant breeders, biotechnology dcsén
preventing imports of generic drugs or imitativeigs and the firms that own biotech inventions try to
that may be legitimately on the market in anotheharge enough royalties for use of their inventions
country because the original products are not pedienprevent people or firms from copying their invenso
there. However, if domestic sale of such drugs @ouso that they can sell enough of their inventioraat
violate patents owned in the importing market, theyigh enough price to profit from their investment i
may be excluded for that reason. Exhaustion palicieesearch and developméhtThey control the use of
vary widely in the area of pharmaceuticals. their inventions by using legal means such as p&ten
plant breeders’ rights, and trademarks. They atso d
An important exception is that if products are pl&c this by keeping their inventions or key parts adith
on the market under a compulsory license, they manentions secret which in some countries are
not be parallel imported. Within its territory theprotected by trade secrecy law. They also protest t
United States employs the first-sale doctrine, und@ventions by biological means such as putting new
which rights are exhausted when purchased outsid®aracteristics into hybrid cultivars or includiather
the vertical distribution chain. Thus, companietechnical means to prevent copyitign a few cases
cannot prevent customers from re-selling goodsuntries give one company a monopoly on the
anywhere within the countfy. production and sales of a particular commotfity.

There are now a number of E-commerce "pharmacidsiws to protect new plant varieties and biotech
(distributors) offering prescription, trademarkeadigs inventions spread rapidly in developing countries i
to consumers at prices below retaffUnder its the late 1990s. Their spread was accelerated by the
trademark law the United States could be open to iRtellectual property rights component of the World
subject to its “common-control exceptioff’This rule Trade Organization agreement which required
allows trademark owners to bar Pl except when bagignatories to put in place some typesaf generis

the foreign and U.S. trademarks are owned by tegstem of plant variety protection and patent
same entity or when the foreign and U.S. trademapkotection for biotechnology inventions by 2000. A
owners are in a parent-subsidiary - relationdhip.number of countries still exclude novel plants and
Furthermore, for a trademark owner to block Pl @nimals from patent coverage although many of them
must demonstrate that the imported goods are mmt allow patenting of novel microbes as it requibgd
identical in quality to the original products anoutd  WTO®.

cause confusion among consunfér§hese principles

would suggest that Pl in pharmaceuticals awes part of the GATT Agreement which led to the
permisssig)ole for they are certainly identical togomal formation of WTO in 1995, all the 153 members of
products:

. ) . . . - 3Libid
DevsllOpfmgh Counmest. Vallry ;\”dely Int.thelrdr.eSt”ramtgrAvailable at-http://ageconsearch.umn.edu/bitst/@a@m
on Fl of pharmaceuticals. some nations disallow ¥l ayailable at-https://en.wikipedia.org/wiki/Monolyo

3 Available at-

2 ibid http://citeseex.ist.pcu.edu/viewdoc/download?duit10

4 ibid 52159868rep=rep18type=pdf

 ibid % The Importance of Intellectual Property Rightshia

%6 Available at-http://www.wipo.int/export/sites/wwabo International Spread of Private Sector Agricultural

“ibid Biotechnology, Carl E. Pray, _Ann Courtmanche, aRdmu
8K Mart Corporation v Cartier, 486 US 281 (1987). Govindasamy Department of Agricultural, Food anddrece
2 ibid Economics Rutgers, the State University of Newelefs

¥ ibid Dudley Road, New Brunswick, NJ 08904 U.S.A.
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WTO were/are to implement the terms of thand trade as depicted under TRIPS was debated even
Agreement on Trade-Related Intellectual Propergt the time of negotiations for the GAFTEven after
Rights (TRIPS) on or before the dates prescribed awer 15 years of signing the GATT in 1994 and the
the Agreement for each of the members. These dagssablishment of WTO in January 1995, the issue is
vary according to the developmental status of tistill being discussed. Some even opine that the IPR
members and their classification as developepkotection system in fact stifles free trade inwief
developing and least developed. While all the memibie monopolistic character of the system, however
countries have been working actively during the labmited it is with respect to time frame. While #fie
decade to meet these deadlines, many issues whubmber countries of WTO have enacted national
impinge on the proper implementation of all thégislations to implement a TRIPS compliant patent
provisions under TRIPS by the members are stdl/stem, there are some real or perceived distartion
unresolved. As we enter the second decade of the rend deficiencies in the patent systems practiced by
millennium, it is prudent to take stock of thesome of the member countries. And these are not
prevailing issues and the emerging trends in thestricted to developing countries. Protectionist
implementation of the TRIPS and related agreemem&asures including provisions under the guise of
by the members of WTO. safeguard measures such as under the 301 and Super

301 laws in the US are still operative. In addititme
During the last two years, 2008 and 2009, the worldlS continues the practice of ‘first to invent’ austi
has seen one of the worst economic downturns in fisst to file’ principle mandated under TRIPS for
history. Two of the major indices for assessingestaestablishing priority®
of the economy are those related to GDP growth and
global trade. During 2009, World GDP declined bypart from monitoring the progress in the
2.3% while the Indian GDP, unlike that of manymplementation of the provisions and dictates @& th
developed countries grew by 5.4%. Global exporieRIPS Agreement in all member countries, the WTO
came down by 12.2% and imports by 12.9 % whils faced with the problem of finalizing the Doha
exports from India declined by only 6% and importRound mooted in 2001 at the Inter Ministerial
Declined by 4.4%. According to the WTO’s pres€onference at Doha. As against the eight yearsot198
release of 26 March 2010, the year 2009 saw declig@4) for finalizing the Uruguay Round, already nine
of 12.2% in global trade by volume, the largestsin years have passed since the initiation of the Doha
1965. The major losers have been the US-13.9%, Reund. While some progress has been made since
European Union-14.8% and Japan-24.9%. The Asidf08, the gaps faced by the multinational corporeti
countries lost trade to the tune of 11.1%, therioh account for two thirds of world trade and
Middle East countries, 4.9% and African nationsndustrialized countries file and receive over 95%
5.6%. Reduction in consumer demand, reducedl patents. Even in developing countries, whickieha
investments particularly in the manufacturing sgctoopened the doors for patenting of inventions urader
unemployment, non availability of finance requiretharmonized system dictated by TRIPS, 80% of the
for growth oriented projects are the reasons aiedd patentees are from the developed countries.
to such a dismal economic scene.

In spite of the operational complexities, one oé th
Economists believe that the worst is over and thaportant instruments under the WTO, the Dispute
2010 will see an increase in world trade by arourtékettlement Board has functioned well since its
+9.5% and unless fresh protectionist measures fronteption. To date there have been 400 disputes (bo
the major trading countries are brought in througdhilateral and multilateral) referred to the Boarfl o
unilateral action by the bigger economies, retwn thich half have been settled through negotiations
pre- 2008 levels of growth are being forecast givemithout going into litigations.169 have been subjc
consistent growth for at least two yeats. the panel and were appealed, before the appellate

body, 17 are currently in adjudication and the rest
The issue regarding any direct relationship betweender active consultations.
the creation and exploitation of intellectual prape

% Available-Journal of Intellectual Property RighsI15, May
2010, pp 235-237 .TRIPS, WTO and IPR: Prevailisyés and  *’ Available at-http:/nopr.niscair.res.in/bit smed.23
Emerging Trends % Supra note
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For all practical purposes, the Indian Patents20€5 beyond wines and spirits, implementation of the
is operating as per the provisions of TRIPS witprovisions under the Biodiversity Act ( not a TRIPS
minor changes in interpretation of certain prowisio issue), exploitation of publically funded research
to meet the Indian requirements. Three areas whéneough Bolar like provisions and handling of
India has included TRIPS plus provisions are Sactipregrant and  post-grant  opposition  cases

3(d)* on patentability, obligatory disclosure of sourcexpeditiously. Development of adequate
of natural resources and provisions for pre-gramfrastructure, skilled human resources and sprgadi
Opposition. awareness of the need for establishing a reward

system for intellectual property creation throu@iRl
There is no evidence that India has defaulted gn aorotection are other areas of high priority.
of her obligations under the TRIPS Agreement. India
has provided facilities for filing applications wrd A geographical indication (Gl) is a name or sigedis
PCT and has facilities for depositing patentedn certain products which corresponds to a specific
microorganisms in a depository as required under theographical location or origin (e.g. a town, regior
Budapest Treaty. There has been a dramatic increasantry). India, as a member of the World Trade
in filing of applications as well as grant of paten Organization (WTO), enacted the Geographical

Indications of Goods (Registration and Protection)
The number of applications for all inventions i alAct, 1999 has come into force with effect from 15
sectors was 35,218 in 2007-2008, an all-time high, September 2003. Gls have been defined under Article
which pharmaceuticals accounted only for 4267. UR(1f"* of the WTO Agreement on Trade-Related
applicants topped the list with 8606 applicationaspects of Intellectual Property Rights(TRIPS)
followed by Germany and Japan. Number of patemgreement as: “Indications which identify a good as
in force was 29,688 of which drugs sector had onbyriginating in the territory of a member, or a @gor
1469. In 2007-2008, 11,751 patent applications weae locality in that territory, where a given quality
examined and number of patents granted that yemaputation or characteristic of the good is esaéinti
Thus while the numbers are still far below those aittributable to its geographic origin.
Western countries or even China, the sudden spurt
indicates that patenting has been accepted as Tdie Gl tag ensures that none other than those
important instrument for encouraging investments negistered as authorized users (or at least those
research?’ residing inside the geographic territory) are abowo

use the popular product name. Darjeeling tea became
The coming into force of Indian Patents Act (IPA) the first tagged product in India, in 2004-05, sinc
2005 has resulted in a number of litigationghen by September 2010, 184 had been added to the
Expectedly most of them were related to Sectior) 3(list. A geographical indication (Gl) is a name ayns
of IPA- 2005 which prohibited patenting of so cdlleused on certain products which corresponds to a
trivial inventions. The most conspicuous ones ispecific geographical location or origin (eg. a tQw
recent times have been the patent applications m@gion, or country). The use of a Gl may act as a
Glivec by Novartis, Tarceva of Roche and theertification that the product possesses certain
CIPLA’s generic Sorafenib Tosylate of Bayers drug. qualities, or enjoys a certain reputation, esshlytia

attributable to their geographical origin.
Other issues which beg for resolution through legal
administrative procedures are connected wiThe protection is granted to Gl through registratio
provisions for protection of data (data exclusiyity The registration of Gl is not granted to any indial.
anti-competition practices, parallel imports, pobi@n It is a national property, it is granted to assteores of
of traditional knowledge through appropriatpersons or producers or an organization or aughorit
protection systems, simplification of compulsorrepresenting the interest of the producers of goods
licenses, geographical indication to extend righAfter a Gl is first registered in the name of asatian

of persons, separate and individual registration is

% The TRIPS Agreement, which came into effect omriudry
1995, is to date the most comprehensive multilasgeeement  ** The WTO Agreement, enacted the Geographical Itidies of

on intellectual property. Goods (Registration and Protection) Act, 1999 lasecinto
“OM D Nairt ,A-11, Sagarica, 15, 3rd Seaward Roaalmiki force with effect from 15 September 2003. Gls hiagen
Nagar, Thiruvanmiyur, Chennai 600 042 April 2010 defined under Article 22(1)
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granted in the names of actual users for geographimust be willing to enter into negotiations abouwgith
indication. continued application to individual geographical
indications. The exceptions cannot be used to
Benefits of registration of geographical indicagoft diminish the protection of geographical indications
confers legal protection to Geographical Indicagion that existed prior to the entry into force of thRIPS
India, Prevents unauthorized use of a RegistetAgreement. The TRIPS Council shall keep under
Geographical Indication by others, It provides legreview the application of the provisions on the
protection to Indian Geographical Indications whicprotection of geographical indication Trade mark is
in turn boost exports. It promotes economic pragpernecessary for any product of IPR sector and the
of producers of goods produced in a geographicregistration is most required for protection of the
territory. Some of the examples of the Indian G aproduct. India has declared certain countries as
Alphanso Mango, Darjeeling Tea, Nagpur Orangconvention countries, which afford to citizens odia
and Kolhapuri Chappal. The registration of similar privileges as granted to its own citize#ds.
trademark which uses a geographical indication inperson or company from a convention country, May
way that misleads the public as to the true pldace within six months of making an application in the
origin must be refused or invalidatexl officio if the home country, apply for registration of the tradeina
legislation so permits or at the request of arvregied in India. If such a trademark is accepted for
party (Article 22.3)* registration, such foreign national will be deented
have registered his or her trademark in India, fthen
Article 23 provides that interested parties mustehasame date on which he or she made applicationein th
the legal means to prevent the use of a geogrdphhome country. Where the applications have been
indication identifying wines for wines not origimag made for the registration of trademark in two omreno
in the place indicated by the geographical indarati convention countries, the period of six months woul
This applies even where the public is not beirbe reckoned from the date on which the earlier or
misled, there is no unfair competition and the triearliest of those applications was made. Althoungh t
origin of the good is indicated or the geographicrecovery of damages for infringement of a trademark
indication is accompanied be expressions such is possible only if the infringement takes placteaf
“kind”, “type”, “style”, “imitation” or the like. Smilar = the date of filing application for registration Wwithe
protection must be given to geographical indicatioiconcerned trademark office in India, yet the deemed
identifying spirits when used on spirits. Protextioseniority in making application in home country may
against registration of a trademark must be pralidentitle the applicant to initiate an action in lador
accordingly. injunction, delivery of impugned labels and so on.

Article 24 contains a number of exceptions to thEhe registration of a trade mark confers upon the
protection of geographical indicatioffs. These owner the exclusive right to the use of the registe
exceptions are of particular relevance in respethe trade mark and indicates so by using the symbol (R)
additional protection for geographical indicatidios in relation to the goods or services in respeatioth
wines and spirit8? For example, Members are nothe mark is registered and seek the relief of
obliged to bring a geographical indication undenfringement in appropriate courts in the counfriie
protection, where it has become a generic term fexclusive right is however subject to any condgion
describing the product in question. Measures #mtered on the register such as limitation of area
implement these provisions shall not prejudice prizise etc. Also, where two or more persons have
trademark rights that have been acquired in gooegistered identical or nearly similar mark due to
faith. Under certain circumstances, continued ds® ospecial circumstances such exclusive right does not
geographical indication for wines or spirits may beperate against each other.
allowed on a scale and nature as before. Members
availing themselves of the use of these exceptiohbBe Indian government has taken several initiatives
create a conducive environment for the protectibn o

“2The TRIPS Agreement, which came into effect oariudry Inte”e.Ctu.al property rights of Innovators and doea .
1995, is to date the most comprehensive multilategeeement ~ PY Dringing about changes at legislative and policy

on intellectual property.
43 Available at-http://www.wto.org/english/tratoptrég
4 Available at-http://www.gnlu.ac.in/bc/Geograph#20
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level*> Specific focus has been placed on improvedr the promotion of protection of intellectual

service delivery by upgrading infrastructure, bimtd property rights throughout the world. India is akso
capacity and using state-of-the-art technologyhi@ tmember of the following important WIPO-
functioning of intellectual property offices in theadministered International Treaties and Conventions
country. This measure has resulted in sweepinglating to IPRs such as, Budapest Treaty on the
changes in IP administration within the courifty. International Recognition of the Deposit of Micro-
organisms for the Purposes of Patent Procedures Par
The IPR framework in India is stable and welConvention for the Protection of Industrial Progert
established from a legal, judicial and administ&ati Convention Establishing the World Intellectual
point of view and is fully compliant with the Property Organization, Berne Convention for the
Agreement on Trade-Related Aspects of IntellectuBlotection of Literary and Artistic Works, Patent
Property Right4/ India is committed to wide rangeCooperation Treaty, Protocol Relating to the Madrid
of international treaties and conventions relattng Agreement Concerning the International Registration
intellectual property rights. Wide range of awassn of Marks- Madrid Protocol, Washington Treaty on
programmes are being conducted by the Governmémtellectual Property in respect of Integrated Gits,
During the last few years, Indian IP offices havblairobi Treaty on the Protection of the Olympic
undergone major improvements in terms of upymbol and Convention for the Protection of
gradation of IP legislation, infrastructure faddd, Producers of Phonograms Against Unauthorized
human resources, the processing of IP applicatiomyplication of Their Phonograms.
computerization, databases, quality services to
stakeholders, transparency in functioning and fréedia has taken strong steps in strengthening the
access to IP-data through a dynamic wetite. patent system in the country. The Government aims a
establishing a patent regime that is conducive to
State of the art, integrated and IT- enabled offidechnological advances and is in line with its glob
buildings have been created during the last fewsye@ommitments. Patent application filing at Indian
in New Delhi, Kolkata, Chennai and Mumbai andatent Office has been increasing consistently over
Ahmadabad, housing central wings for Patents atttt year which demonstrates the confidence of the
Designs and Trademarks and Geographicgllobal industry in the Indian patent ecosystemlingr
Indications. The Patent Office is headquartered abd processing of patent applications Vviz.,
Kolkata with branches at New Delhi, Chennai aneixamination, grant and post—grant proceedings are
Mumbai. The Trade Mark Registry, headquartered earried out at all the four Patent Office locations
Mumbai has branches in Ahmadabad, Chennai, Néwdependently through a virtual network system \hic
Delhi and Kolkata. The Design Office is located itinks all four Patent Offices; however, there idyon
Kolkata and the GI Registry is at Chennai. Separataee virtual Patent Office for the purpose of graht
facilities house the ISA/IPEA in New Delhi andpatents. A patent is granted for a uniform perib@®
additionally, there is an Intellectual Property i©df years from the filing date of the patent applicatior
Archives is at Ahmadabad. Simplified procedure fanventions in all fields of technology and it is a
filing, E-filing facilities and incentives for SMEare territorial right. The Indian Patent Office has bee
some of the other initiatives in the area of igeilal recognized as an International Searching Authority
property rights in Indi&’ and an International Preliminary Examining Authyprit
(ISA/IPEA) by World Intellectual Property
India is a member of the World Trade Organizatio@rganization in October, 2007 under the Patent
and committed to the Agreement on Trade Relat€&boperation Treaty, and has operationalised thassta
Aspects of Intellectual Property and member of Worlsince 15th October, 2013, thus joining an eliteugro
Intellectual Property Organization, a body respolesi of 17 countries®

— - o The Patent Office has a strong pool of experts for
Avalltabfle ?t- http://www.makeinindia.com/policytallectual- processing of patent applications. At present & ha
property-facts strength of 192 Examiners and 89 Supervising

*ibid

" ibid

“8 Available at- http://www.makeinindia.com/policytéllectual-  *°ibid

property-facts *1 Available at- http://www.makeinindia.com/policytéilectual-
“ibid property-facts
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Officers. Among them, 42 have Doctorate degree, Ti&ernational Preliminary Examining Authority.
are Post-Graduates in different branches of scjen&xthly: IPR Awareness Programmes such as IP
25 have Post-Graduate degree in Engineering and T38ining, Awareness and Outreach Activities,
have Degree in Engineering/ Technology. For Pateniational and international symposia / seminar /
complete stock and flow information is available oworkshops on IP are organized for potential IP siser
the website. Every design to be registrable muss pa-learning resourcesdKids Nook etc.
the universal test of novelty. A registered design
valid for 10 years and can be further extended IGONCL UISION-
another 5 years. A design cannot be registeredisf i An intellectual property right for making in Indiato
not new or original or has been disclosed to tHaipu a new global scenario now becomes more valuable
in India or anywhere in the world by publicatith. and vulnerable all over the world. since consumers
and producer are sure to consumption of property
Several measures have been taken to ensgenuinely and producer are sure to protect their
continuous and unending improvement of the Indiiproduct that nobody should copy or take brand af th
IP ecosystem in the country. To this effecproduct but due to some misuse of IPR other irorent
Department of Industrial Policy and Planning (DIPPare copying their product for self reliance. Though
Ministry of Commerce & Industry, Government othere are several organization such as WTO, GATT,
India, has formulated a multipronged strategy WHIPO, TRIPS agreement are present for the
develop an Intellectual Property regime in the ¢oun protection of IPR but these are not sufficient for
to promote creativity and to develop the culture imaking India into a new techno society in this gllob
respect for innovations and creativity. world. Now it becomes challengeable to the
consumers and inventors such as copy right of
During the year, the Intellectual Property Officash performing art, pharmaceutical products, recently
been radically transformed through numerotyoga, DVD riders, agricultural product, geographica
initiatives that have contributed tremendously ftinduction etc. For protecting the various issueld’R
easing of access to the IP system, efficiency regimes, there should strong provisions through
processing of IP applications, uniformity aniGovernment in concerning countries and law should
consistency in the examination of applicationbe separate for this provision and jurisdictionutio
transparency and dissemination of IP informatiobe separate in different countries for that nobody
bilateral cooperation at the international levahda either inside or outside of country will try it cpr
raising the awareness level of the puBfic. hacking such type of valuable IP product. Now
Parallel imports in patented and brand-name drugs
Several measures have been taken to cresti®ray arise for a variety of factors associated with gric
and vibrant IP regime in India. These arérstly: differences across markets: price discrimination by
Modernization of administration such as Humamanufacturers, vertical price setting  within
Resources, Ease of accessline e-filing facilities. distribution systems, and differential systems ée
Comprehensive payment gateway and 10% rebatecontrols. As may be expected, Pl have complex
online  filing. Secondly:  Transparency anceffects on markets in theory. So that a presumption
dissemination of information. Thirdly Fee favor of restraining parallel trade could be supgar
Concession for MSME. Fourthlymadrid Protocol. All the new invention and technology should protect
Fifthly:  International Search  Authority andfrom copy right because for making India into a new
technology  creates globalization.
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