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ABSTRACT

This article provides a detailed understanding &
the current scenario of the reservation systemdrai
The authors begin by giving a brief on equality &su
quintessential nature. Equality dynamic in nature
and is the doctrine which is subject to vari
interpretations. There is an emphasis placed
equality of laws and equal protection of laws. -
paper then dwells into the backward clas
commissions satp by the government of ind
namely the kalelkar commission and the mai
commission. The mandal commission report def
the contours of what constitutes a backward cla:
social, educational, and economical angle. Thi
followed by a brief on positive discrimination. T
paper further explores the problems faced by
backward community, these problems are so
economical and religious. The authors then attam
unfurl the conundrum that is the women’s reserve
bill with a touch of Gandhi's personal life. Theppa
then proceeds into various happenings in
legislature. Further, the social classes and g®hy is
explained by the authors with a touch of supr
court cases. India is a mixture of different cas
religion, cultures. The single most powerful tokat
unifies this very platform of diversity is educatic
The conflict between merit based system
reservation system has been addressed by the &
in this paper. One of the cases which was instraah
in shaping the reservation policy for yearscome,
that is, State of madras vs. Champakam Dorair:
has been discussed in this paper. Var
interpretations for article 14 of the indian conhdton
have been discussed in detail. After reservatio
educational institutions the most heated dision is
about the reservation in public employment. -
authors argue that implementation of reservatio
public sector will have a negative impact on
competitiveness of the sector compared to
counterpart that is the private sector. In the ar's
point of view reservation for employment will brii

down the number of skilled and educated laboui
the industrial sector. The authors conclude byirsj:
case laws and by quoting one of the finest actiwi
the world, Nelson Mandela

KEY WORDS: Reservation, quota, SEBC, India,
equality, public employment, education.

INTRODUCTION

The battle cry of the French revolution was ‘Lilye
Equality and Fraternity’. Not surprisingly, it idsa
the motto of our constitution. Many great thinkarns
philosophers have been inspired by the craving
equality provides. Wars have been fought ¢
equality. Indeed, one needs to just glance at
proportion of protests that are fought for the sak
attaining equality. Almost any protest can be td to
a claim for equality. It can therefore be concludteat
the doctrine of equality has many facets. It is
evolving concept which has a level of dynamismtt
Under the Indian constitution, it has been referie
in the preamble and in the Artic from 14 to 18.

It has been stated in Article 14 that the constitu
will not deny ‘equality of laws and equal protectiof
laws.” Many of the constitutions across the wc
speak of either “equality before the law” or ‘thguel
protection of the law Very few constitutions acros
the world speak of the both. The concept of equ
of law visualises the minimisation of the ineque$
in income and in trying to eliminate the inequaktin
status, facilities and opportunities among not
individuals but also groups of people like

marginalised communities and to protect them f
injustice that is in the social landscape and fralir
forms of exploitation. There is much in comm
though the content may not be the same. Our fogr
fathers hae attached much significance to

equality before the laws. It can be observed f
reading the Articles 15 to 18. These laws have |
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stated in an affirmative manner. To proceed furthe
becomes imperative to understand the meaning
scope of Aricle 46 which is an extension of article
through 18. Article 46 states thaPromotion of
educational and economic interests of Sched
Castes, Scheduled Tribes and other weaker sec-
The State shall promote with special care
educational andeconomic interests of the weal
sections of the people, and, in particular of

Scheduled Castes and the Scheduled Tribes anc
protect them from social injustice and all forms
exploitation’. It is to be noted that the state st
promote with Special care’. The above law is
favour of positive discriminationlt is evident tha
"the weaker sections of the people "include
"backward class of citizens" as contemple
by Article 16(4).

BACKWARD CLASSES COMMISSION

The government had set up the first backward cé
commission which was also known as the Kale
Commission. The purpose of the commission we
‘to investigate the conditions of socially &
educationally backward classestiwn the territory of
India and the difficulties under which they laba@und
to make recommendations as to the steps that s
be taken by the Union or any State to rem
difficulties and to improve their conditic’. The
report of the committee was sulited on March 3C
1955. The report concluded that the factor that
relevant are the traditional occupations
professions in addition to literacy in adults. hsvalsc
concluded that priority must be given to classegwv
are socially neglected.

The Second Backward Classes commis

This commission was popularly known as the Mai
Commission. It was appointed to investigate
conditions of both educationally and socic
backward classes within the territory of In

The following were thelgectives of the commissic

1. Determining the criteria for defining the socia
and educationally backward classes.

2. Recommending ways for the advancementi
economically and socially backward clas

3. To present to the President the findings of
commission.

The report of the Mandal commission was to
submitted by 3% December 1979. This date was

extended by a year. The commission had com
with the definitions of social, economic a
educational classification:

WHAT CONSTITUTES A BACKWARD CLASS?

A. Social:

1. Castes/Classes considered as socially backwa
others.

2. Castes/Classes which mainly depend on me
labour for their livelihooc

3. Castes/Classes where at least 25% females
10% males above the state average get m. at
an age below 17 years in rural areas and at
10% females and 5% males do so in urban ¢

4. Castes/Classes where participation of female
work is at least 25% above the State ave

B. Educational:

5. Castes/Classes where the numbeirchildren in
the age group of &5 years who never attend
school is at least 25% above the State ave

6. Castes/Classes where the rate of student-out
in the age group of 85 years is at least 25
above the State average

7. Castes/Classesrmngst whom the proportion
matriculates is at least 25% below the S
average.

Economic:

Castes/Classes where the average value of f:

assets is at least 25% below the State ave

9. Castes/Classes where the number of famr
living in Kuccha houses is at least 25% above
State average.

10. Castes/Classes where the source of drinking v
is beyond half a kilometer for more than 50%
the households.

11.Castes/Classes where the number of house

having taken consumption In is at least 25%

above the State average

®0

It was held that equality had various shades. $
conditions, economic conditions and politi
conditions  have shaped the fundame
understanding of equality. Since™ century, it has
been the state’s responsibility in reduction

disparities amongst various sections of the pojmuia
Liberty and equality seem in a way to pull in diffat
directions. The actual difficulty lies in makingigl
practically applicable.tlhas been finally held by tt
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court in Indira Sawhney Vs Union Of Int that :

led tolack of progress in life. As whole communit

‘Constitutional bar undehrticle 16(2 against state suffered from this, it led to a downward spiral

for not discriminating on race, religion or casteas
much applicable to Article 16(4) asArticle 16(1 as
they are part of the same scheme and serve
constitutional purpose of ensuring equal
Identificaion of backward class by caste is againsi
Constitution.’In addition to that, it was also held tt
reservation was a form of protective measure ai
should be confined to minority of the total se
Though there is no specific constitutional bthe
total amount of reservation cannot exceed
percent. Not only that, the sum of the t
reservations made cannot also exceed 50%.
example, within backward classes, there woulc
various classes. If reservation was provided taye
one of thee classes, then cumulatively reserva
would add up to more than fifty percent. This isah
the courts addressed in the first plac—

POSITIVE DISCRIMINATION:

Positive discrimination is the term for reservation
the socially weak classes. It has L practiced in
India for decades. Whether it has actually achie
the objective for which it was introduced is <
unclear. It is however certain that it has had
enormous impact upon the Indian economy. It

continues to play a dominant role ncnly at an
economic level but at a political level too. Ondid
argument against reservation could be questiorme
of the fundamental philosophies that gave risenis
concept. Whether, being oppressed for thousant
years is justifiable by positev discrimination, that i
reservation? It is undisputed that the SCs and
have been oppressed for thousands of years.

were also called as the untouchables who were
described as being ‘oppressed of the oppressel
lowest of the low’. These mginalised sections of tr
society were not even considered human. E
animals were treated better when compared to t
They faced many hardships.

PROBLEMS FACED:

The problems can be categorised into:

Social Problems: The marginalised communities v
often referred to as the untouchables. They 1
considered ‘polluted’. Consequently, they were gi
a very low position in the society. Many ba
amenities of life were denied to them. They w
deprived of educational opportunities which in t

! AIR 1993 SC 477, 1992 Supp 2 SCR 454

terms of progress as a human unit. With the pat
progress blocked at every angle imaginable
naturally resulted in a sense of powerlessnes$fie€
whole community. The notions of ‘dharma’ ar
‘karma’ are associated with roles and obligatioa:
per the caste hierarchy in India. It is expectedhel
group towards the bottom half of the hierarchy
adhere to his hereditary occupation. It is alsceelqx
of him that he strictly adheres to the norms wt
have been associated with his caste in relatiather
caste groups. Certainly, this applies to everye
group within the caste hierarchy. But the lower
traverses down the hierarchy, the moringent and
unfriendly the norms turn out to be. India as aetyc
thrived based on this hierarchy for thousands afs
Those who are situated at the upper half of
hierarchy are subject to less oppression, supje
or exploitation. It is evidenrom the above lines th.
a human life was not treated as it is today.
constitution according to Article 14 provides
‘equality of laws’ and ‘equal protection of lawThe
most defiling occupations were occupied by thos
the lower end of the casbased hierarchy. India is
family-based country. Therefore, informal so«
connections play a much more important role 1
formal rules. This has been happening for thous
of years. Social exploitation and social isolatform
the two ends of thepectrum for oppressed class
Social exclusion from resources leads the oppre
classed further into poverty

Economic Problems: There has been an econ
stagnation for the oppressed classes in the coofe
the Indian society. One of the major blems that
they faced was the situation of landlessness. -
were forced to work for free under the landlord.

renumeration was paid to them. No signific
compensation was made to them. Their w
conditions were often hostile. Couple this withaak

of supportive working environment and the odds
stacked against the landless labourer. This ga®
landlord a significant leverage over the lives bé
landless labourers. Therefore, they were stuck

vicious cycle of poverty and powerlessneThis

continued for generations furthering the trap thete
in. This is just accentuated by the fact that its'
almost impossible to change their profession. -
inability to change the profession stemmed from
ageold practice of families practisii the same
occupation for generations. This basically meaat
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no matter what the talent of a person lay in, thesqn
was supposed to only practise his family occupa
Every person has different talents. This restnctio
practise profession of thgerson’s choice ultimatel
created a trap like scenario from which escape
next to impossible. All these factors added ug
reservation.

Educational problem: The oppressed classes

outright denied education. Education would havent
the only ticlet out of poverty. The oppressed clas
were not allowed into public educational institasc
As a result, most of the poor consisted of illitel
people. No individual person belonging to the uf
caste was allowed any kind of relationship with
lower castes. Due to lack of educational opportusyi
the marginalised communities faced hardship
equipping themselves professionally. This trandl
into a scarcity of job opportunities for them. Ukby:
jobs that paid well needed skills. These s could
only be learned from formal educational instituic
This adversely affected all avenues of life in tdase
of the oppressed classes. Being denied opports
at every level and at every aspect of life keptrthe
the condition that they were.

Religious problem: The SCs and STs were exch
from the religious ceremonies as well. In fact,yt
were not even allowed entry into the temples. It
wrongfully held that they had no right to worshipe
Gods. There were numerous protests and vie
associated with this rule. The lower castes v
subject to punishment. These punishments were
cruel in nature. They were aimed at violating
dignity of the offenders.

WOMEN’S RESERVATION BILL:

Throughout the history of India, women have alv
been treated subordinate to men. In the book
autobiography-The story of my experiments wi
truth” Gandhiji had stated that he always war
implicit obedience from his wife, Kasturba Ganc
He never let her leave the house without
permission ad once when in South Africa, Ganc
wanted his wife to clean the chamipmt of a low-
born clerk who had visited his house, when his \
refused to clean the chamhmot he started to shout
her, Kasturba resisted and cried. Gandhiji |
realized hismistake and could never forgive hims
for all the misery that he had caused his wife. dba
believed that women were a companion to men,
was gifted with equal mental capacities and she

the right to participate in all debates, delibenagi,
and other activities that the men did. Gandhi was
ardent believer of ahimsa and he explicitly merg
that an army of women is enough to bring peachal
future. Gandhi concluded by saying that the woi
did not realize what tremendous advantage she
over men.

In the year 1993, there was an amendment ma
the constitution of India to reserve «third of
council leader or Pradhan positions for won
During H.D. Deve Gowda'’s governance, the womit
reservation bill was tabled, and it envisaged serve
onethird seats of all Lok Sabha and State Asser
for the women. It also envisions to reserve-third
of all the Lok Sabha and state assembly seatdh&
SC and ST women. It is a lapsed bill in the par&ah
of India which proposed thir-three percent
reservation of seats in the lower house of
parliament and in all state legislative assembiges
the women. On 9th March 2010, the Rajya St
passed the women’s reservation bill but the
Sabha did not give its consent and the bill be
lapsed after the dissolution of the 15th Lok Saioh
the year 2014. The women'’s reservation bill coudd
be passed because of the lack of political conse
A research was conducted in two locations nan
Birbhum, West Bengal and Udaipur, Rajas. The
research was of two stages. In the first stage
researchers conducted an interview session witl
Pradhan, asking about his/her family backgrol
previous political endeavours, education, his
ambitions in politics and the recent developr
made by him/her. In the second stage, three vl
were selected randomly and were surveyed for
availability of public goods and developme
required for existing infrastructures. They &
collected the minutes of every village meetings
gatheed data of the complaints made to the vill
council within the past six months. The res
collected by the researchers indicated tha
politician’s gender or identity does not affect
policy decisions. In the May 2004, general eledjs
the totalnumber of candidates that were elected tc
14" Lok Sabha were 539 and out of these num
only 44 of them were women candidates. The sm
number of women elected to the Lok Sabha indi
the Election commission to write a letter to
government ddressing the need for providing suita
representation to women. The bill is lapsed
couldn’t be passed because of the vicious compe
between different religion, caste, ethnicity, ¢
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gender. The people who opposed the bill in
parliament corégnded that the reservation for won
in the lower house of the parliament and s
legislative assemblies will favour the wealthy up
caste women as they will be more educated thal
women of the lower caste. As India is a rural cou
most of the wmen in India belong to rural or villag
areas where there is no education and awarene
any sort. The women that belong to those areaatr
well aware of the rights that is awarded to th
Many critics of the amendment stated that pasdie
bill will only worsen the current scenario as
powerful and rich men will engage their wives i
daughters in the political arena and will provitlerh
with all powers. There is no intelligible differéamtas
the object that has sought to be achieved is
adieved and it will violate article 14 of the Indi
constitution. If the women of the upper caste heae
reserved in the parliament through the womi
reservation bill, then there will be no equalityfdre
law. It states that every person must beted equally
irrespective of their place of birth, gender, casex,
religion, birth, race and so on. There will be sl
legislation and no reasonable classification, ians
that the law is applicable to only a class of peofila
law makes classifation based on the class of
people, then it is violating the very fabric of adjty
enshrined in article 14 of the Indian constitut

We live in a Democratic and free country and
Indian constitution gives its subjects various fi@as
and fundanental rights enshrined in part 3 of 1
Indian constitution. Part 3 also provides the pe
with the right to equality under Article 14 of t
constitution. Article 14 explicitly mentions thavery
person is equal in the eyes of law and all of thatr
be treated equally. It is important on the parthod
state to ensure that equality prevails in all paftthe
society. However, there is a hindrance in the ®®
to ensure complete equality and that is
“reservation system”. As a developing ccy, India
is facing a lot of challenges, equality being ohét
challenges. The reservation system was given tor
by the agenld caste system prevailing even now
India, the main aim of the caste system was tadd
the people on the basis of thevork and nature of th
person. Basically, the caste system is a deme
form of varnasrama. Varnasrama means Hindl
and it is a Sanskrit word which means order, ctas
type. It refers to social classes and it classifies
society into four varnas:

1. Brahmins
2. Kshatriyas
3. Vaishyas
4. Shudras

If a community belongs to any of the fc
communities then it is called a Savarna. In the eno
day, they include all the forward castes (FC),
Dalits and the Scheduled tribes belong to Ava
This dassification is also similar to the reservat
because according to the varnas the L-class
people were given certain privileges which w
denied to the lower unc-privileged class.
Reservation was used as a tool to divide the soore
the basis D caste. The primary purpose of 1
reservation system is to uplift the social i
educational status of the underprivileged clas:
community and increase their standard of livil
Reservation started growing even before
independence of India, kifghahu (187-1922) of the
Bhosle dynasty was the Maharaja of the princelie:
named Kolhapur, brought in reservation in favou
nonbrahmins and backward classes. He prov
them with free education and he started se\
hostels to make it easier fthem, he also took a sta
to remove untouchability. In the year 1902, theses
50 percent reservation based on his measures.
India got independence there were some n
initiatives to uplift the lower class. In the yeH954,
after the independeac the education minist
decided that 20 percent of seats in the educat
institutions must be reserved for the SCs and .
with a condition to minimize their qualifyin
marks/grades as compared to that of stuc
belonging to the forward class. Sificant changes
were made to reservation after the Mar
commission was established in the year 1979 u
article 340 of the constitution under the chairpai
B.P. Mandal to investigate the socially ¢
educationally backward class of people in the try
and to recommend steps to uplift them incluc
reservation of seats in government jobs.
commission submitted its report in the year 198te
commission had identified as many as 3743 soc
and educationally backward classes in the coumid)
recommended for them a reservation of 27 perce
government jobs. When this report was submittec
government of India issued the office memorand:
August 13, 1990 reserving 27 percentage of thes
in government jobs for the SCs and ST'’s. 1
commission threw the nation into turmoil and a v
petition on behalf of the Supreme court
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association was filed challenging the validity bk
office memoranda. The fiveidge bench stayed tl
operation of office memoranda till the final dispt
of the case on October 1990. The government of |
issued another office memorandum in Septer
1991 but made two changes to the OM, issued br
previous government in office, 1) Introduction
economic criterion in the reservation, Il) resegv
anotherl0 percent for people from higher classe:
the society. The fivgadge bench referred this mat
to the constitutional 9 judges in view of settlitige
matter. The 9judge bench decided on the ratio of ¢
the majority held that the decision of bring is
economic criterion inthe reservatic policy is
constitutionally valid as it helps to remove cree
layer from the report (people who are socii
advanced in the backward classes) and it heldtllex
reservation must only be for the purpose ctting a
government job and not for a promotion and thel:
reservation shall not exceed fifty percente
Relaxation of the fifty percent rule is required
extraordinary cases. The rest of the 3 judges helc
Mandal commission as unconstitutional d
recommended for the appointment of ano
commission for identifying the socially a
economically backward citizens. The reserva
system in India creates discrimination amongst
upper and the lower class.

When we write any competitive exams, ir
admission form has a questichoose your category
and it has options ddBC, ST, SC, FC, MBC, BC etc.
there are people with some of the worst econc
conditions in the forward class and they don’t cc
into the reservation policy just because they dr
forward caste. Even if a person of the backw
communities 0iISCs or STs scores lesser as compa
to the scores of a person from the forward commu
he has higher probability of clearing the exam hse
he is protected by the reservation policy wr
explicitly states that the cwaiff of a person from th
backward community is much lesser than tht-off
of the person from the forward communi
Reservation can also be as a great tool for intrg:
the votes of politicians. We can see that in

constitution, that everybody must be treated egu
and they are equal in the eyes of law and on
contrary, there are policies such as reservatiorchn
creates caste based discrimination amongst thde
of different community and which treats people c
biased basis. Reservation cannot be the only de:
way where a person from the backward cornity

can be helped, there are many other ways in whie
backward communities can be helped. If prc
education is provided to the people of s
communities at grass root level, then there is eed
of reservation system. As reservation is mostlyed
on the category of community many people who
economically backward even in the forwi
community miss to avail the chance in reserva
policy, the reservation policy must be based oelg:
on economic criteria, in that way there will be
creamylayer and everybody no matter what his/
caste is will have a chance to be protected by
reservation policy, thus it leads to a -win scenario.
There is no need for a reservation policy if evedjo
is treated equally. Many universities take briin the
form of donations and admit students who are f
forward community if their croff score is less and
the socially and economically backward studs
whose cubff score is more is unable to pay !
money and that is when reservation plays
important role, it is in those situations that -
reservation policy comes in handy. Reservation db
on caste and not based on the financial conditik
unfair and unacceptable. Reservation must be it |
the people who are financially crippled, it mbe just
and fair. Reservations can also be made base
genders; many women are disadvantaged than
since a very long period in all aspects of life bfter
the reservation policy came into force many wor
have been treated equally and they haves reserved
in every office of the governmer

RESERVATION IN EDUCATION:

India is a mixture of different castes, peop
communities, religions, languages, and cultL
Although in India there is complete political fresal
there is a part of the societhat is illiterate and live
below the poverty line. Education is the single h
powerful tool that can be used to enhance
diverse communities. With limited resources at h:i
the state is unable to uplift the poorer sectiorihef
people, the studém are made to study books wh
are devoid of the additional material content t
succeeding in making the students -pushers
instead of making them seeliant because of whic
enough employment opportunities are not availe
These are the scenasiovhere there is a lack
guality education available for the students. M
educationists, philanthropists, religious and lisga
minority groups have established an adequate nu
of schools and private educational institutions chil
houses highly galified teachers who can impi
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qguality education. But there is an unnecessary
unproductive load on these institutions in the fah
government control, by the ways of rules, regutadj
and policies, and this has destroyed the qu
education thlawas originally intended to be given

the first place. The private educational institog
whether aided and unaided contend that

government must not interfere in its matter and

they must be allowed to impart quality educa
without any interuption by the way of rules ar
regulations. The government should help tf
institutions in imparting quality education rathtban
implementing policies. Implementation of polic
and formulation of rules and regulations on thegte
and minority irstitutions whether aided or unaid
shows the inability of the government to img
quality education to every person with the pre:
educational infrastructure. Educated and ski
labour is an essential requisite to sustain theeat
economy. The 2Ppercentage reservation for OF
students in centralfunded universities which wz
proposed by the union HRD minister, which v
mentioned in the Mandal report, has again givea
to the debate of merit over caste. Reservatiorh@
matter of educatiorsia great advantage to the pec
belonging to the lower caste as their -off

percentage is lower as compared to that of then
class and they have the benefit to join the

universities through reservation. It spoils theriaof

Article 14 of thelndian constitution that speaks ab
equality. Educational reservation is like guidirige
roots of the trees deep into the soil, it will omiyake
the tree weaker because if a tree needs to sthridet
roots of the tree must find its way deeper ithe soil
by itself. In this context the reservation polisythe
guiding methodology and the roots are the l«-class
people, if they are guided through the reserve
policy they will only become weaker and they v
become more dependent on such gement policies
to make them stronger and independent merit sy
must be put into effect. Using merit system in

admission process we can filter the best and
brightest from the dull and the weak. The cret
layer in the backward community also benefitted
from the reservation policy as they are also gitrer
tag of backward. Even though they are rich, t
children get the benefit of the low cotf percentage
provided to the backward community duri
admissions into reputed universities. Tleservation
system has degraded the educational system in.

The reservation system was brought to uplift

backward community and provide them with tt

basic rights and powers, but with the effluxiortiofe
the people started misusing the resdon system.
The students who are more eligible than the baatk
class students are denied education in n
universities because the -off percentage of the
upper class is way higher than that of the-off
percentage of the backward class. Studenom
humble and lower middiclass backgrounds are
denied seats so that an SC, ST and OBC student
has a financially strongackgrounc can take that seat
owing to his/her caste. The “creamy layer” criteat
mentioned by the Mandal commission reportuld
be made more stricter and no matter what cas
student is from, if they are from a w-off family
background then they must be denied the acce
reservation quota. Many of the students who haihf
the upper class and whare far more potentiethan
the backward class students miss out the oppoyt
to join the best Universities in the country owittg
the support given to the backward class thrc
reservation system.

STATE OF MADRAS VS CHAMPAKAM
DHORAIRAJAN 2

In this case, Mr. Srinivasan  applied for admission
in one of the government engineering colleges. 14
his application was rejected, he filed a petitiorine
Madras High Court, for a writ of mandamus wh
would restrain the State of Madras from enforc
maintaining and obserwy the GO which wa
communal, by which, the admission into the colle
were regulated in such a manner in such a way
the fundamental right of the petitioner was be
infringed under Article 15(1

According to Article 29:

1. Any section of the citizens residing in the temyt
of India or any part thereof having a disti
language, script or culture of its own shall h
the right to conserve the sa

2. No citizen shall be denied admission into i
educational institution maintained by the State
receiving aid out of State funds on grounds
of religion, race, caste, language or any of tl

It can quite cledy be deduced that the first po
clearly relates to the protection of language,psanf
citizens. It is however, the second part wt
guarantees the fundamental right of any indivic
citizen. It can be concurred that the right to ga

21951 AIR 226, 1951 SCR 525
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admission ito any educational institution mention
clause(2) is not a right that can be availed ¢
member of a community or any class of citize
rather it is an individual right. Any person whotes
be admitted to the course, who has not met
academic reqgsites, can be denied admission on
basis of the fact that they do not meet the acad
requisite. That person cannot complain that
fundamental right has been infringed. If his adnis:
was denied on any other grounds like caste, rau
religion then the denial is invalid.

It is basically unfair to give admission on the ibasf
caste, religion and race. It is directly indicatioé
class legislation. The Indian constitution onlymés
classification. If any form of reservation is basad
classlegislation and not of classification, then it
violative of Article 14 of the Indian constitutio
Usually, the courts look into the rationale behihis
reservation and attempt to find out whether
reservation had been done on the basis
classification or class legislation.

In the judgement of this case, it has also t
mentioned that the State cannot appropriate this
and provide them to the candidates who are f
reserved categories that are given admission
marks which are less thahet usual. The court hi
also held that as far as the reservation polic
concerned, there isn’'t much of a difference betwae
minority aided and unaided educational institutic

In the PA Inamdar case, the judgement was mer
logical continuatiorof the TMA Pai foundation cas
on the issues of admission. In the PA Inamdar ¢
the Supreme Court extends the protection for
minority institutions to the nominority institutions
as well. It can be considered that thersignificance
departure jurisprudence.

PUBLIC EMPLOYMENT

Right to equality is a fundamental right and it
guaranteed to all the citizens in the country. dtil6
of the Indian constitution deals with equality
opportunity in public employment. The article de
with the wde scope of reservation pertaining to pu
employment. Under article 16 the term pul
employment gives diverse meaning to the term
there is no precise meaning interpreted for then.t
And therefore, the interpretation gives a wide artg
the corstitution. There are certain factors to which
principle of equal opportunity applies, 1. Access

the job, 2. Conditions to employment, 3. 71
relationship in the workplace, 4. evaluation
opportunity and for training and development. T
shall be matters relating to the employment ¢
appointment in the state employment office. Thées
office places an emphasis on the qualification
such eligibility for the employment recruited 1
government servants. The expression employmen
appointmen are interpreted in a distinct ways, -
word employment defines the number of persons
have undertaken employment whereas the
appointment deals with post situation of employn
in which the employee is getting recruited. W
regard to the stateent, the author places reliance ¢
reservation in public employment. Basically,
article 16 deals with the criterion of reservation
public employment. By looking at the clauses ur
article 16, where article 16(1) deals with
representation afquality in opportunity. And in 16(2
deals with discrimination of caste, and the 1650
16 (4) are interconnected where status of the «
will also be placed on the backward classes al
totally shifts from 16 (1) stood it | textually ¢k
from the discriminated classes or group of classe
which they have been targeted historically but nio
is governed under the clause 16. According to w
of Bernard Williams “In a society, the prestigiauage
placed by the sense of equality, mere ety prevails
in the society. Ultimately the poor will also
considered too weak. In the light of ceM Thomas
vs state of Kerala ® with regard to the backwa
classes where justice Krishna | pointed out the
backward classes in understanding the reservatel
benefits were shown at large and snhatched away
the creamy layer of the backward classes.
keeping the weak amongst the weak ad fortu
those weak to have the whole. In ttudgment, they
substantiate more on the equality of employment
not precisely stand on the reservation of the bac#
class. By relying on the abovesaid judgment,
equality of opportunity must be considered a
whole. When we allow a reservationthe backward
classes, the injustice arises when the equalseatet
unequally and unequals treated equally, and tre
no balance of equality in reservation. Moreovegre
the people on the other side of the class alsggie
for the opportunity. Wh regard to the percenta
levied by the government, it is considered vicic
There should be balanced background safeguarc
the members in the education institutions

¥ N.M Thomas v State of Keralk§76 AIR 490, 1976 SCR (;
906
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employment. So, that it will make for an equalitly
opportunity. In India, tb classes and other cas
sections will play a dominant role. However, ther
also a quota system which prevails in most sces:
And the rights of backward classes are guarar
under article 342 of Indian constitut®. Article 16
(4) entails for he provision to make the reservatior
the backward classes and make them adeqL
represented the society of minorities. With regar
the reservation, the minority prevail over ot
classes. The author places a reliance on the
“Mohan Kumar Singhania vs Union of India”> this
case is an enabling provision of article 16 (4)

confronts the discretionary power of the state
making appointments with a concern to post in fe
of backward classes. Article 16 (4) does not eaay!
form of constittional duty or deliberate ar
fundamental right for claiming reservation. 1
doctrine of equality flows from the article 14 ah@.
Both the article confront article 39 (d) with t
concept of equal pay and work. Where no citiz
should be discriminatefibr pay and work. Under tt
article 39(d) directive principles of state polibys
been mentioned towards the state, advocates
policy in the road to achieving and securing theag
pay and equal work for men and women. There
two constitutional amndments under article 16 (
which are pronouncements by the supreme court.
first amendment in 16 (4A) which author relies er
“The general manager, southern railway vs
Rangachari”® the Supreme Court held that f
reservation was not only applice for gaining
employment, but also can be availed in the cas
promotions. With regards to the abcsaid statemen
the backward classes play a major part in promc
also. The author also criticizes the interpretedtémm
“Appointment” as it includs initial appointment an
promotion also. The upper classes did not avalil
myriad of opportunities that was given to

backward community. In the case of“Indra
Sawhney Versus Union Of India”’ it was held tha
no reservation can be made for the gotion of posts
for the OBC'’s. In the eighty first amendment of

constitution under article 16 (4B) with regard tw
requirement of unfulfilled posts and that it shonlat
be carried forward and it should be distinct frame
previous year and subsemu year, the vacanc

* Dicey "Introduction to the study of Law of Constitin:
Chapter 4 page 104

®1992 AIR, 1 1991 SCR Supl. (1) 46

©1962 AIR 36, 1962 SCR (2) 586

" AIR 1993 SC 477, 1992 Supp 2 SCR 454

should be fulfiled without any reservation. T
author concludes by relying on the suggestion w
provides for an equal chance to all persons
exclude reservation. Hence state must provide ¢
opportunity to the people.

“we pledge ourselves to unshackle all our peo
from the continuing oppression of povel
deprivation, suffering, gender, and discriminat-
Nelson Mandela
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